STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 15,078

)
Appeal of g

)
| NTRODUCTI ON

The petitioner has filed a Mdtion for the Board to
reverse a decision by the Departnent of Aging and
Disabilities (DAD) substantiating a report of abuse by the
petitioner against a disabled adult, and for the Board to
order that all DAD records in the matter be destroyed. The
i ssues are whether the Board presently has jurisdiction in
the matter and, if so, whether the decision by DAD shoul d be

rever sed

PROCEDURAL HI STORY

On June 24, 1997, DAD notified the petitioner, pursuant
to 33 V.S. A > 6906(c), that it had substantiated a report
of abuse by the petitioner of L.B., a nentally disabled
adult. On July 8, 1997, the petitioner, pursuant to 33
V.S. A > 6906(d), filed an appeal of this decision with the
Human Servi ces Board.

On August 27, 1997, the hearing officer conducted a
status conference, at which tine the parties agreed, inter
alia, to file prehearing nenoranda regarding the | egal
validity of evidence introduced through "facilitated

comuni cation” (FC). DAD and the petitioner submitted their



Fair Hearing No. 15, 078 Page 2

witten argunments, and acconpanyi ng docunents, on COctober 14
and 20, 1997, respectively. The petitioner filed a witten
response on Novenber 18, 1997, and DAD filed its witten
response on Novenber 24, 1997.

In his witten subm ssions the petitioner noved that
the hearing officer either exclude the adm ssion of any
evi dence obtai ned through the use of FC or, in the
alternative, hold a prelimnary hearing to determ ne whet her
FC is adm ssible as "expert testinony".

In a Menorandum dat ed Decenber 8, 1997, the hearing
of ficer denied the petitioner's Mtions and instructed the
parties to prepare for a hearing on the nerits.

On Decenber 15, 1997, the petitioner filed a request
for a prelimnary hearing to determ ne the conpetency of
L.B., the alleged victim to testify using FC. DAD filed
its opposition to this request on Decenber 23, 1997.

On January 27, 1998, the hearing officer scheduled a
status conference for February 18, 1998. Follow ng a
conti nuance agreed upon by the parties, this conference was
hel d by phone on February 24, 1998. At that tinme the
hearing officer ruled, inter alia, that because of the
potential intimdation and distraction of L.B., the
petitioner could not videotape the hearing.

On March 4, 1998, the petitioner filed a Mdtion for the
hearing officer to reconsider allow ng the videotaping of

the hearing. 1In a Menorandum dated March 9, 1998, the
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hearing officer reiterated his ruling agai nst videotaping
and set the matter for hearing on March 19, 1998. The
parti es subsequently agreed to continue the hearing until
April 6, 1998.

The hearing on April 6, 1998, commenced with a
denonstration of L.B. using FCwith a "facilitator” with
whom he was famliar. After about one hour of highly
probl emati ¢ comruni cations of L.B. through FC, the hearing
of ficer continued the hearing with instructions to the
parties to try to cone to an agreenent as to the
ci rcunst ances under which the testinony of L.B. could be
elicited. A status conference was subsequently schedul ed
for May 19, 1998.

At the status conference on May 19, the parties agreed
to a format whereby L.B.'s ability to testify through FC
woul d be "tested” inmmediately in advance of his testinony,
and they agreed to conduct that test and take his testinony
using a specially designed roomto mnimze distractions and
intimdation. It was further agreed that DAD woul d cal
L.B. as its last witness and that the testinony of the DAD s
ot her witnesses would proceed on May 28, 1998.

At the hearing on May 28, 1998, the hearing officer
excl uded the hearsay testinony of witnesses other than L.B
pending a ruling on the ability of L.B. to comrunicate
through FC. Extensive testinony as to L.B.'s level of

functioning and his ability to communi cate was presented by
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L.B.'s therapist and his community nental health case
manager, to whomL.B., using F.C., had all egedly reported
the all eged abuse. No adm ssible evidence was introduced
regardi ng the all eged abuse of L.B. by the petitioner.

On June 1, 1998, DAD infornmed the Board and the
petitioner that it had decided to "withdraw' the matter and
not proceed with its case against the petitioner, and that
no further hearing would be necessary.

On June 2, 1998, the petitioner filed a Mdtion for the
Board to reverse the decision substantiating abuse agai nst
the petitioner and to order DAD to destroy its records and
information relating to the petitioner. DADfiled a witten
Qpposition to this notion on June 11, 1998, and the
petitioner filed a witten response on June 17, 1998. On
July 31, 1998, the hearing officer sent a nmenorandumto the
parties requesting that DAD clarify its position in the
matter. On Septenber 1, 1998, the petitioner filed a
request for an "imedi ate" decision fromthe Board with the
Board's Chairnman. DAD filed its response to the hearing

of ficer's request on Septenber 3, 1998.

ORDER
The decision by DAD is reversed and the report of abuse

is found to be unsubstanti at ed.
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REASONS

As a general matter, the Board's jurisdiction is set
forth in 3 V.S.A > 3091(a):

An applicant for or a recipient of assistance,
benefits or social services fromthe departnent of
social and rehabilitation services, the departnent of
social welfare, the office of economc opportunity, the
departnent of aging and disabilities, the office of
child support, or an applicant for a |icense from one
of those departnents or offices, or a |licensee, may
file a request for a fair hearing with the human
services board. An opportunity for a fair hearing wll
be granted to any individual requesting a hearing
because his or her claimfor assistance, benefits or
services is denied, or is not acted upon with
reasonabl e pronpt ness, or because the individual is
aggri eved by any other agency action affecting his or
her recei pt of assistance, benefits or services, or
license or license application, or because the
i ndividual is aggrieved by agency policy as it affects
his or her situation.

The petitioner is clearly not an applicant for or a
reci pi ent of assistance, benefits, services, or a license
from DAD. Therefore the Board has no general jurisdiction
under its statute to address a grievance agai nst DAD t hat
does not arise fromthis status.

Instead, jurisdiction is obtained in these cases by a
specific reference in the statutes governing DAD

i nvestigations of abuse against elderly and di sabl ed adults.
33 V.S. A > 6906 provides as follows:

(a) The conm ssioner shall cause an investigation to
commence within 48 hours after receipt of a report nade
pursuant to section 6904 of this title.

(b) The investigation shall include, except where
i nclusi on woul d jeopardi ze the health, welfare, or
safety of the elderly or disabled adult:
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(1) avisit to the reported victims place of
resi dence or place of custody and to the | ocation
of the reported abuse, neglect or exploitation:

(2) interviews with any avail able w tnesses to
the all eged abuse, neglect or exploitation:

(3) an interviewwth the reporter of the alleged
abuse, negl ect or exploitation:

(4) an interviewwth the reported victim which
interview may take place wi thout the approval of
the elderly or disabled adult's parents, guardi an
or caregiver; but cannot take place over the

obj ection of the reported victim

(5) an opportunity for the person who allegedly
abused, neglected or exploited to be intervi ewed.

(c) Upon conpletion of the investigation, a witten
report describing all evidence obtained and
recommendi ng a finding of substantiated or
unsubstantiated shall be submtted to the conm ssioner
or designee for final resolution. |If the
recommendation is for a finding of substantiated the
person shall be given notice of the reconmendati on, and
t he evidence which forns the basis of the
recomrendati on, and shall be notified of how a
substantiated report m ght be used. The person shal

be offered an opportunity to dispute the recomrendati on
and may, within 15 days of notification, request an
adm ni strative hearing in front of the comm ssioner or
designee. Following the hearing, or if no hearing is
requested within 15 days of notification the
conmmi ssi oner or designee shall make a finding of
substanti ated or unsubstantiated, and notify the person
of the decision and of the right to appeal.

(d) A person may, within 30 days of notification that
a report has been substantiated, apply to the human
services board for relief on the grounds that it is
unsubstantiated. The board shall hold a fair hearing
under section 3091 of Title 3.

(e) If areport is found to be unsubstantiated, the
records shall be destroyed within 90 days after notice
to the person conpl ai ned about unless the person
requests that the records not be destroyed. |If no
court proceeding is brought pursuant to subdivision
6903(c)(3) of this title within one year of the date of
the notice to the person conpl ai ned about, the records
relating to the unsubstantiated report shall be
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dest royed.

(f) If an appeal is filed pursuant to section 6906(d)

of this title or to a court, the name of the individual

shall not be added to the registry until a finding of
substanti ated becones fi nal

(g) |If the human services board or a court reverses a

finding of substantiated, the conm ssioner shall renove

all information relating to that finding in accordance
wi th subsection (e) of this section.

As noted above, DAD originally notified the petitioner
that it had "substantiated" a report of abuse by hi m agai nst
a disabled adult; and there is no question that the Board
originally had jurisdiction under the above statute to hear
the petitioner's appeal of that decision. However, during
t he pendency of that appeal, DAD notified the Board and the
petitioner that it had "wi thdrawn the substantiated report”
agai nst the petitioner. DAD subsequently stated further
that its withdrawal neans that the above statute "no | onger
applies”. The Board assunes this to nmean that the report
will not be placed in the "registry" of substantiated
reports maintained by DAD'--at |east not until further
noti ce.

However, DAD s position in this matter begs the
guestion, raised by the hearing officer in his nmenorandum
dated July 31, 1998, of whether DAD now considers the report

"unsubst anti at ed". DAD has now nade it clear to the Board

that it has not determ ned that the report is

! See 33 V.S. A > 6911.
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unsubstantiated, and that it has no intention of doing so,
which, in effect, |eaves the final resolution of the case in
i mMbo. Understandably, the petitioner feels aggrieved by
this status and takes issue vehenently with the | ack of
finality to the matter.

The Board concludes that by nerely "wi thdrawi ng" its
substantiati on of abuse, w thout declaring the report

"unsubstantiated", DADis in violation of the clear
requirenent in section (c) of > 6906, supra, that there be

"final resolution" by DAD of any report of abuse. As noted

above, there is no question that the Board obtained
jurisdiction in this case pursuant to > 6906(d), supra, when

the petitioner appealed DAD s initial determi nation that the
report was substantiated. It is held that unless and until
DAD finds the report "unsubstantiated" the Board has
continuing jurisdiction under the statute to render a "final
resolution” of the matter in accordance with the statute.

As noted above, DAD has infornmed the petitioner and the
Board that it no | onger wishes to proceed with its case
agai nst the petitioner. There has been no evidence
i ntroduced to support the decision that the report is
"substantiated". Inasmuch as the burden of proof in these
matters is on the agency, it nust, therefore, be concl uded
that the report is "unsubstantiated". The decision by DAD

is reversed, and the Departnent shall renove and destroy al

information relating to the report in accordance with 3
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6906(e) and (g), supra.
#H##



